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Thank you again for the opportunity to present evidence to you during your
pre-legislative inquiry into the draft Wales Bill.

| am writing to provide further information on a number of specific matters
which | referred to during your Committee Meeting of 20 January.

In particular, | recommended that the Wales Bill be redrafted to provide the
National Assembly for Wales with the legislative power to determine its own
financial procedures. | have included further detail and outlined the technical
elements associated with such a recommendation at Annex 1.

| also believe it would be helpful to expand on the comments | made during
the meeting on the difficulties that the limited size of the Assembly places on
Members’ capacity to specialise in certain areas of scrutiny. | have set out
what | see as the intrinsic relationship between the size of the Assembly and
the available opportunity for Members to develop specific areas of expertise
at Annex 2.

| also proposed that the Wales Bill be used as a vehicle to deliver a number of
changes to the Government of Wales Act 2006. Annex 3 contains a full list of
these legislative changes, which | proposed to the Silk Commission in
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evidence on part 2 of its remit, reflecting the Assembly’s position as a
mature parliamentary body, accountable to, and supported by, the people of
Wales. For example, given that the draft Bill already makes provision to
change the name of the Welsh executive, | believe it should amend the name
of the legislature so that it is described as a Parliament rather than an
Assembly. | also wish to see an amendment to the existing power of the
Assembly Commission to promote public awareness of: “the current or any
pending system of devolved government in Wales.” | wish to see this
extended to a more general power, aimed at allowing the Commission to
promote democratic participation at all levels in Wales. The objective would
be to put beyond doubt the ability of the Commission to promote public
understanding of a future income tax referendum as well as other important
issues relating to the democratic system in Wales.

In terms of the clauses in the draft Bill itself, | can confirm that | am not
concerned by the draft Bill’s provisions for triggering a referendum, which
essentially mirror those followed for the 2010 referendum in Wales.
However, | would be grateful for any clarification you can obtain on why the
period for the Secretary of State to lay an Order causing the referendum to
take place is 180 days, when it was only 120 days for the previous
referendum - which was on, arguably, a more complex issue.

| would suggest that clause 12 of the draft Bill could potentially be improved
by it requiring the Treasury to commence income tax provisions within a set
period (for example 12 months) of a ‘yes vote’ in an income tax referendum.
This would minimise the potential for any unnecessary delays following a
‘ves vote.’

Similarly, | consider that there should be a time-limit on the Treasury’s power
to commence sections 17 (borrowing by the Welsh Ministers) and 20
(housing revenue account changes).

| also welcome the principle of a closer and more direct relationship between
Wales and the Law Comanission, as proposed by clause 21 of the draft Wales
Bill. However, | believe clause 21 could be improved so that the Law
Commission was placed in the same position, vis-a-vis the Welsh Ministers, as
the respective Law Commissions are vis-a-vis UK Ministers and Scottish
Ministers. In particular, this would place a duty on the Law Commission to

1 Government of Wales Act 2006, Schedule 2, 5(1) (b)
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draw up programmes for the reform or consolidation of the law specific to
Wales and within the Assembly’s competence, and indeed to prepare draft
Bills to give effect to such programmes, if approved by the Welsh Ministers.
Moreover, unlike the system at Westminster, Assembly Committees can
introduce Bills into the Assembly. | believe this would make it appropriate
for the Law Commission also to be empowered to provide advice and
information to Assembly Committees, at the Committees’ request. | accept
of course that any work undertaken by the Commission for Committees
would have to be funded out of the Assembly’s budget.

Finally, | note that clause 24 gives the Treasury power, by order, to make
‘supplementary, incidental or consequential’ provisions in connection with
the finance aspects of the Bill. However, it provides no role for Welsh
Ministers or the Assembly in making such provisions. | believe clause 24
could helpfully be amended so that there is some role for Welsh Ministers
and the Assembly when Assembly Acts or Measures are being modified. In
particular, | believe consideration should be given to subjecting such Orders
to Assembly approval.

Dame Rosemary Butler AM
Presiding Officer




Annex 1- The need for the National Assembly for
Wales to have legislative control over its
budgetary procedures

Background

The Silk Commission’s part 1 report recognised that if its
recommendations related to taxation and borrowing were
implemented, the National Assembly for Wales’ current budget
procedures would no longer be fit for purpose. It states that:

“The present National Assembly procedures for the
consideration of the budget are set out in the Government of
Wales Act 2006. They centre on an annual Assembly budget
motion which authorises the allocation of resources provided
by HM Treasury. These procedures will no longer be fit for
purpose once the Assembly is given legislative responsibility
for borrowing and tax-raising. Where now the Welsh budget
process just involves authorising the allocation of spending to
programmes, if our recommendations are accepted, the Welsh
Government would also need to propose tax rates and
borrowing for the forthcoming year and these would therefore
need to be considered and authorised by the Assembly.”

The National Assembly for Wales budgetary procedures are set out by
Part 5 of the Government of Wales Act 2006 (GOWA 2006), which
cannot currently be altered by the Assembly. The Silk Commission
recognised that this was a different constitutional set up to Scotland,
noting that:

“In Scotland, the Scottish Parliament has, since inception, had
the power to develop its own financial and budgetary
procedures. The Scotland Act 1998 simply provided for the
establishment of a Scottish Consolidated Fund and a few basic
finance and accountability requirements. Scottish procedures
are governed by the Public Finance and Accountability
(Scotland) Act 2000, an Act of the Scottish Parliament. In Wales,

! Commission on Devolution in Wales, Empowerment and Responsibility: Financial Powers to
Strengthen Wales, November 2012, Para 8.4.26




procedures are prescribed by the Government of Wales Act
2006 and cannot be altered by the Assembly.”

Consequently, the Silk Commission report recommended that the
Assembly should be given legislative control to set and develop its
own budgetary procedures (i.e. with the underpinning Westminster
legislation being less prescriptive than currently), as is the case with
the Scottish Parliament.?

The Silk Commission did not suggest a specific budget process for the
Assembly to adopt, but proposed that:

“the Assembly’s procedures for the consideration of taxation,
borrowing and spending should reflect international best
practice. This would mean the integration of revenue raising
and borrowing with spending into a single Finance (or Budget)
Bill; a Bill process for Wales that involved enough time for
proper scrutiny by the Finance Committee and other subject
committees (a classic procedure is for each subject committee
to feed in its views on the budget to the Finance Committee);
and the full involvement of stakeholders outside the Assembly
in the process of consideration of the Bill.™

However, in order for the National Assembly for Wales to even
consider integrating revenue raising, borrowing and spending
proposals into the same budgetary procedure, legislative control over
budgetary procedures would first have to be devolved to Wales.

How the National Assembly for Wales could be given legislative
power over its budgetary procedures

Powers over the Assembly’s current budgetary provisions could be
devolved through one of two ways:

- Legislation introduced at Westminster, such as the Wales Bill; or

- An Order in Council made under section 109 of the Government
of Wales Act 2006.

2 Commission on Devolution in Wales, Empowerment and Responsibility: Financial Powers to
Strengthen Wales, November 2012, Para 8.4.29

3 Commission on Devolution in Wales, Empowerment and Responsibility: Financial Powers to
Strengthen Wales, November 2012, Recommendation 32

4 Commission on Devolution in Wales, Empowerment and Responsibility: Financial Powers to
Strengthen Wales, November 2012, Para 8.4.28




These powers would be devolved in practice by:

- adding control over the Assembly’s budgetary procedures to
Subject heading 13 (National Assembly for Wales) in Part 1 of
Schedule 7 to the Government of Wales Act 2006; and

- extending the scope of paragraph 5(2) of Part 2 of Schedule 7,
so as to allow an Assembly Act to modify the provisions dealing
with Budget motions, which are included in Part 5 of the 2006
Act.(Consequential amendments to other sections of Part 5
would no doubt also be needed but competence for these would
be provided by section 108(5) of the Act). My officials can
provide a detailed list of the provisions that we would wish to
see added to paragraph 5(2) of Schedule 7 in due course, if that
would be helpful.

These changes would in turn allow the Assembly to pass an Act to
replace the current budgetary procedures set out principally in
sections 125 to 128 of the 2006 Act.

Basic financial safeguards

| would not propose that the Assembly should have competence to
remove or modify those basic financial safeguards which are contained
in the 2006 Act, and which are equivalent with those contained in the
Scotland Act 1998.

| would, however, welcome the Wales Bill setting out that any taxation
receipts should be paid into the Welsh Consolidated Fund by the
authority that collects the taxes. Such receipts should not be regarded
as general income of Welsh Ministers (which can, currently, be
exempted from the requirement to pay into the Welsh Consolidated
Fund).

Could the present procedures set out in Part 5 of the 2006 Act be
interpreted so as to allow integrated scrutiny of revenue raising,
borrowing and spending?

It has been suggested that the Assembly could pass a Budget Bill
covering all the above aspects of financial control without any need for
amendment of the current section 125 of the Government of Wales Act
2006, the provision that requires the Assembly to pass a Budget
Motion each year, authorising expenditure.




In my view, that would be to hamstring one of the most important
functions of the Assembly. For one thing, a Budget Motion would still
be required, as well as the Budget Bill, as section 125 would remain
unchanged. Moreover, section 124(1)(b) forbids payment out of the
Welsh Consolidated Fund without the authorisation of a Budget
Resolution. It is true that a Budget Bill might, arguably, constitute a
“relevant enactment” for the purposes of section 124(2)(b). However,
the fact that expenditure is payable under a relevant enactment does
not remove the need for the authorisation of a Budget Resolution also.
Therefore, two procedures would be needed, instead of one; an
administrative burden.

Secondly, the Bill could not deal with Welsh Ministers’ borrowing
unless the Assembly’s competence had been extended to permit that.

Thirdly, given the very different system for which the present Part 5
was devised, other competence gaps would be likely to arise,
restricting the Assembly in its ability to carry out a holistic process of
scrutiny of revenue and expenditure plans.

The need to take action now, rather than later

In responding to the Silk Commission’s recommendation that the
National Assembly for Wales be devolved legislative control over its
budgetary procedures, the UK Government said that:

“The Silk Commission is currently examining the legislative
powers of the National Assembly for Wales under the second
part of its remit. The Government noted in its evidence to the
Commission that there may be a case for modifying the
devolution boundary in respect of the Assembly’s budgetary
procedures.”

However, awaiting the second report of the Silk Commission, the UK
Government’s associated response, and the development of
subsequent legislation, may not allow time for the development of an
appropriately robust and transparent budget process for Wales, prior
to the use of taxation and borrowing powers.

5 UK Government (HM Treasury and Wales Office), Empowerment and Responsibility:
devolving financial powers to Wales, November 2013, Page 18




Currently the draft Wales Bill contains no provision requiring that the
Assembly have oversight of the Welsh Government’s borrowing powers
by requiring approval or authorisation of their plans to borrow. It also
makes no mention of how the Barnett-determined block grant from the
UK Government will be reduced to compensate for tax revenues. The
draft Bill does provide for an annual report on the operation of the
taxation and borrowing powers must be presented to the Assembly,
but this would enable only retrospective scrutiny.

These issues could be addressed by devolving legislative control for
the National Assembly for Wales’ budget procedures. This would
enable the Assembly as a whole to give appropriate consideration and
approval to:

- the spending plans of the Welsh Government (as is currently the
case);

- Welsh tax rates for devolved taxes (and any corresponding
adjustments to the block grant); and

- the application and sustainability of borrowing powers.




Annex 2- The relationship between the size of the
Assembly, and the opportunities available for
Members’ to develop specialist expertise

Since the election of 2011, the Assembly has been able to exercise the
full extent of the legislative powers catered for in the 2006 Act and so
has had legislative autonomy in 20 broad areas of public policy. The
impact on Members of that legislative authority has been significant,
not only in terms of workload, but also in the range and specialism of
the skills and support that they require. The responsibility for holding
the Welsh Government to account, and for the detailed examination
and amendment of a much wider and more significant programme of
legislation than ever before, falls solely on the individual Members of
the Assembly and, in particular, those who sit on the Assembly’s
committees.

Robust and effective scrutiny requires that Members have an expert
understanding of the subject matter within a committee’s remit. This
is challenging in itself, because the remits of the National Assembly
‘for Wales’ committees are by necessity broad-ranging, certainly
stretching beyond the portfolio of a single Minister. Committees are
responsible for the scrutiny of legislation, policy and finance within
their remits. The Constitutional and Legislative Affairs Committee
undertakes functions that, in Westminster, are spread between five
committees whilst also having responsibility for the scrutiny of
European legislation and some of the First Minister’s responsibilities.

This challenge is compounded by the fact that Members are often on
multiple committees, limiting the time available to them develop
relevant skills and requiring them to develop a still wider breadth of
knowledge. By way of illustration, the Chair of the Finance Committee
noted in her evidence to you that in addition to chairing the Finance
Committee, she is also a member of the Public Accounts Committee,
and of the Communities, Equalities and Local Government Committee.
Sitting on three different Committees is not uncommon for Assembly
Members.

| am constantly amazed by individual Members’ capacity to develop
both a wide range and depth of expertise. However, | believe that a
system which routinely relies upon a large proportion of Members




developing expertise in two or three wide ranging committee remits is
inherently flawed. There is an obvous risk that the relentless demand
of committee work diminshes the ability of Members to fulfil their role
of developing policy and holding the Welsh Government to account.

My argument for increasing the number of Members at the Assembly
is not based upon decreasing individual Members’ workload. Rather it
is founded upon enabling Members to have the time and opportunity
to develop the specialist knowledge and expertise to deliver robust
scrutiny to policy, administration and legislative proposals. This is a
subtle, but significant difference, which | am sure the Committee will
appreciate. | hope that the Welsh Affairs Select Committee will take it
into consideration when deliberating upon my request that the Wales
Bill is amended, to increase the number of Members at the National
Assembly for Wales to 80.
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